Using Technology to
Enhance a Trusts and
Estates Practice
The process for document drafting and updating can be streamlined through the
use of technological advances that mesh with established workflow practices.
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rthur C. Clarke stated that any
sufficiently advanced technology is indistinguishable
from magic.1 A corollary to
this might be that the inner workings of any sufficiently advanced
technology are incomprehensible.
Consider the Boeing 787, where the
Federal Aviation Administration
recently ordered that, to fix a software problem that could cause
the loss of electrical power after
248 days of continuous operation,
operators of the plane should
power down the plane periodically, i.e., reboot the plane.2
Despite the complexities of modern technology, it continues to be
adopted by, and adapted for,
lawyers. Numerous articles have
been written about "bring your
own device" (BYOD) issues, metadata, or E-discovery, and new products are introduced regularly. Technology can allow lawyers to access
work email from a smartphone or
draft a document (like this article) on an iPad or other tablet.

A

Without needing a degree in computer science, lawyers can use the
"magic" of technology to draft
faster, draft multiple documents
while entering information only
once, decrease the number of errors
in the finished product, decrease
the risk of losing the information,
and increase the accessibility of the
information.
This article will outline a workflow for using technology to increase
efficiency in a trusts and estates context, although this workflow is also
applicable to legal practices involving contracts, premarital agreements, operating agreements, share-
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holder agreements, employment
agreements, and other documentbased practice areas. Other areas of
legal practice also can benefit from
workflows that incorporate technology, while security and ethical
concerns (which are briefly discussed
below) must be considered in adding
technology to an estate planning
practice—although a detailed discussion of these issues is beyond the
scope of this article.
For purposes of the discussion
that follows, assume a new client
calls seeking a new estate plan. The
client has existing documents drafted some years ago by another
lawyer. How can technology assist
in handling this matter and what
benefits can it provide?
Reviewing the existing documents

Technology can improve the efficiency of the representation, but
the primary elements of the representation are unchanged. The estate
planner should first review (at least
briefly) the client's existing docu-
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ments to determine whether they
should be amended, restated, or
even revoked and replaced.
Traditionally, the practitioner
might have made a photocopy of the
client's existing documents and perhaps made a copy of the copy, to
have both a "clean" copy and a
"working" copy. He or she might
then review the working copy, make
some notes with a pen, highlight
important sections, or flag parts of
the documents with sticky notes. All
of these review elements, plus more,
can be improved with technology.
Keep in mind that while an estate
planner may have been taught the
"proper" method of reviewing a
document or handling other tasks
from a senior attorney, and may
have become a senior attorney since
then, a degree of change in the tools
for practicing law is an expected and
positive thing. After all, is anyone
still calculating estate taxes using
a slide rule?
To begin the review process using
technology, obtain a PDF3 version
of the existing document being
reviewed; this can be created by
scanning the document. While a dedicated scanner can be purchased,
practitioners may already have a
scanner sufficient for this purpose,
as many printers now include scanners, many "photocopiers" are actually scanners and laser printers, and
even a cell phone camera can be used
as a simple scanner.
Using a PDF file helps to ensure
that a document on one person's
I Clarke, Profiles of the Future (1973).
2 Mouawad "F.A.A. Orders Fix for Possible
Power Loss in Boeing 787," N.Y. Times,
4/30/2015.
3 Portable Document Format, a file format originally developed by Adobe Systems.
4 OCR stands for optical character recognition,
and takes the image (picture) of a document page and extracts from it computer readable text to make the document searchable
and to allow cut/paste. Many scanning programs will OCR a document as part of the
scanning process. For documents in PDF format which have not been run through OCR,
Adobe Acrobat has an OCR tool in it which
can make the document searchable.
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computer will look the same on
another person's computer. It is also
a useful format for annotating documents because it is "layered" (i.e.,
a PDF document has machine readable (searchable) text "under" the
image of the document (assuming
that the document has been run
through OCR4) and annotations
"over" the image, each of which
can be handled separately from the
other layers). Why does this matter? As a layered document, the user
can highlight some text, then later
change the color of the highlighting, or delete the highlighting
entirely, without affecting the
"underlying" document.
Any typed comments added can
be searched and, depending on
the software being used, all of the
annotations can be exported separately from the document, which
is helpful for quickly focusing on
the noteworthy items in a long document without having to find those
sections by flipping through it. The
document itself, if run through
OCR, can be searched, allowing
the user to quickly find keywords
such as "revoke," "appoint," or
"reacquire" (e.g., for the Section
675(4)(C) grantor trust hook).
Additionally, the annotated document can be emailed to another
attorney, backed up, accessed
remotely, or retained without filling up a bulky paper file.
A PDF file can be annotated on
virtually any platform, including
PC, Mac, iOS, Android, or Microsoft Surface. However, as much of
the work of annotating such as highlighting, striking out, or circling text
is more easily done with a pen/stylus, consider using a tablet like an
iPad, Android tablet, or Microsoft
Surface for the annotation process,
rather than a PC or Mac with a keyboard and mouse.

Meeting with the client

Once the client's existing documents have been reviewed, the next
step is to meet with the client and
determine what the client wants to
accomplish with the new or revised
estate plan. Traditionally, the estate
planner might grab a yellow pad of
paper (letter or legal sized as personal preferences dictate) and meet
with the client while taking handwritten notes. Those notes might
later be copied for another lawyer
to use in drafting the documents,
possibly scanned (although typically not made machine searchable)
and ultimately sent to the paper file.
As an alternative, use technology
to improve this process.
Rather than take notes on paper,
use a computer or tablet to take
notes. Many people can type faster
than they can write, and reading
typed text is generally easier than
trying to decipher someone's handwriting (particularly in the author's
office). Those who prefer to write
with a pen can easily use a pen or
stylus and handwrite notes on an
electronic device or in an electronic
format. Options include using a stylus on a tablet such as an iPad or
an Android tablet, a Microsoft Surface, or a tablet PC, all of which
allow the user to handwrite notes,
either to be retained as handwriting or to be converted to typed text
by the software. It is even possible to take notes with an ink pen
directly on paper, while having
those notes be captured simultaneously by an electronic device
(e.g., the Livescribe Smartpen).
Notes taken in handwriting can
be searched with the right software
which can convert handwritten text
to machine readable text in a
process similar to the OCR process.
Of course, one can mix and match
typed and handwritten notes, for
example drawing a family tree with
a stylus and then typing notes
TECHNOLOGY

regarding the client's assets and
planning desires.
If desired (and appropriate disclosures are made and consents
obtained), the electronic device also
can record audio of the meeting and
synchronize it with the typed or
handwritten notes, so an estate planner can select a portion of his or her
notes where needed to refresh his or
her memory regarding what was said
or intended and have the audio
recording begin at the time that
the notes in question were taken.5
As with the annotated versions of
the client's old documents discussed
above, electronic notes can be
backed up, easily shared with other
attorneys, searched, accessed by
multiple people at the same time
(i.e., the attorney who met with
the client and his or her associate/partner/legal assistant or all of
the above), or accessed remotely.
Drafting documents

After reviewing the client's existing
documents, meeting with the client,
and taking appropriate notes, the
next step is to prepare drafts of new
documents. Most of us have heard
of the system of having a long form
document which contains alternate
provisions; notes regarding what to
add, delete, or change when using
certain alternatives; and perhaps a
series of text blocks like "CLIENT
NAME" for doing search and
replace. A few practitioners may
even use the documents prepared
for the last client, for the next client.
(This may be the lawyer's equivalent of playing the lottery—people
know the odds are not in their favor,
but they play anyway.)
The first method increases the
possibility of error resulting from
not properly cleaning up the form,
missing required references, deleting material needed for the options
selected, or just misspelling or miscapitalizing the client's name in a
few places. The second option has
ESTATE PLANNING

some of the same risks while adding
other risks, such as that options not
selected for the first client are needed for the second client, yet the
practitioner may not remember to
add them and there is no existing
text to remind the practitioner to
add that material. Using a document drafting system can help to
alleviate these risks.
There are multiple options for
document drafting systems, some of
which integrate into other products such as Microsoft Word and
some of which are standalone products.6 This type of software can be
purchased with pre-prepared forms
with all of the programming done,
or without forms so the user can
automate his or her own forms.
Automating forms is like many
tasks—i.e., simple to do basic
automation like adding or removing
a paragraph of text in response to a
yes/no question, and more complex
for automating sets of documents to
all work in an interconnected manner using the same variables. The
process of automating documents
can be outsourced, if desired.
Regardless of the product selected, this type of system should allow
the practitioner to input data once
by answering a series of questions
(such as what is the client's name,
is the client married, should a marital trust give the surviving spouse
a testamentary limited power of
appointment, etc.), and then generate one or more documents from that
list of answers. Better still, a properly programmed set of forms will
not forget to put in appropriate references for rights of withdrawal or
the absence of rights of withdrawal,
ask whether a no-contest provision
is necessary, or add or remove appropriate grantor trust hooks. It will put
in the "CLIENT'S NAME," Client's
Name, or Client's Nickname where
appropriate, in each place in each
document with every instance spelled
correctly (provided the user typed

it correctly once), along with the correct references to he or she, him or
her, and husband or wife.
Best of all, with a set of automated forms, the user can prepare
rough drafts of a will, revocable
trust, assignment of personal effects,
power of attorney for property,
power of attorney for health care,
and an outline letter in minutes. This
process will not relieve the user of
the task of drafting all non-standard
provisions or any language unique
to the matter, but most of the
remaining elements should now be
finished, with less work, less time,
and fewer errors.
Reviewing the new documents

Once the documents are drafted,
they need to be reviewed. Hopefully the user has another attorney who can review his or her drafts
and vice versa. It is difficult to spot
one's own typos, errors, or omissions, so the best practice is to have
one person draft a document and
another person review it.7 A common practice in the past involved
the system where the drafting attorney prints a copy of the draft documents and gives them to the
reviewing attorney, who:
1. Reads them.
2. Marks errors, issues, or items
to consider with a red pen.
Software such as Microsoft OneNote 2010
can also make audio recordings text searchable using voice recognition.
6 An example of an integrated product is TheFormTool, while an example of a standalone
product is HotDocs.
7 For example, see Stockton, "What's Up With
That: Why It's So Hard to Catch Your Own
Typos," Wired Magazine, 8/12/2014.
a Track Changes is found in the Review tab
on the ribbon in Microsoft Word. It can also
be turned on and off with the keyboard command of Shift-Control-E. Note that while the
Track Changes feature is very useful for corrections, use the Comment feature for comments and questions, to avoid the risk that a
comment typed into the document as a
Tracked Change is accidentally accepted
and becomes part of the document.
9 Although a detailed discussion of metadata
is beyond the scope of this article, in essence
metadata is data about data. For example,
what is said on a telephone call is data, while
the time and date of the call is metadata.
5
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3. Returns them to the drafting
attorney.
The drafting attorney might then
revise the corrections as required,
give the marked-up documents to
an assistant to type the corrections,
then proof (and revise and re-revise
as required) the typed corrections.
A better process is to use the Track
Changes feature in Microsoft Word
(or the Review Document feature in
Corel WordPerfect). The workflow
would then function as follows:
1. The drafting attorney emails
the documents (or a link or
reference to the documents,
depending on your document
management system) to the
reviewing attorney.
2. The reviewing attorney then
reviews the documents, but
rather than write on paper
copies of the documents with a
red pen, the reviewing attorney instead would type the
changes into the documents
with the Track Changes feature on.8
3. The documents are returned to
the drafting attorney. When
the drafting attorney gets the
reviewed documents back, he
or she will have no difficulty

in reading the reviewing attorney's handwriting. Rather, the
drafting attorney will use the
tools on the Review tab in
Microsoft Word, namely, Next
[Change], Previous [Change],
Accept [Change] and Reject
[Change] (or the equivalent
tools in Corel WordPerfect).
These tools will allow the
drafting attorney to jump
from change to change in a
document, read each proposed
change and Accept or Reject it.
When the drafting attorney gets
to the end of the document and has
Accepted or Rejected each proposed change, the task is complete.
He or she has no need to give the
document to an assistant to type,
proof the typed corrections, or correct an incorrectly typed correction
by the assistant; all of the corrections are now in the document.
(Note also that this process saves
the drafting attorney's assistant's
time, thereby either allowing the
assistant to do other useful work
or reducing the need for assistants.)
Sending the documents

Once the documents are drafted,
the next step is to send the drafts

to the client for review. The user
could print each document, stamp
"Draft" on each cover page or signature line, put them in an envelope, and entrust them to the U.S.
Postal Service. If all goes well, two
or three days later the client will
have them, unless it is winter and
the client has gone to Florida, or
the client is on vacation, or the mail
is mysteriously misdelivered.
A better answer, particularly for
younger clients, is to send the drafts
via email. Sending the drafts via
email is much faster and avoids the
costs of postage, paper, toner, and
envelopes. The process also allows
the estate planner to request delivery and read receipts from the recipient and makes dealing with subsequent requests by the client to
send a copy to another advisor,
friend, relative, etc. easy to do.
When sending documents via
email, the preferred format is PDF.
This helps to make the documents
look the same on the client's computer as on the drafting attorney's
computer, is more difficult
(although still possible) for the
client to edit, and can help to
remove unwanted metadata from
the documents.8 Converting a document to PDF format is simple to

ONESOURCE TRUST & ESTATE ADMINISTRATION
SOFTWARE FOR FIDUCIARY ACCOUNTING, 706, 1041, 709 & Estate Planning

Looking for Estate Planning Software? Thomson Reuters ONESOURCE has it covered.
The zCalc Estate Planner suite of ONESOURCE Trust & Estate Administration is a group of analytical products
and tools to help you create, analyze, and present powerful gift tax and estate planning strategies.
• Vivid reports, graphs, and presentations to walk clients through the estate planning process
• Effortlessly calculate different planning scenarios
• Explain complex concepts in a relatively simple manner
• Create customized client presentations
Why use our Fiduciary Software?
• Used by 77% of top 200 Law firms and 46% of top 100 accounting firms
• Clients in all 50 states
• Over 3,000 clients and over 10,000 users
• Award-winning Estate Planner module
For further information, call us at 800.331.2533
To download a demo, go to www.oteasoftware.com

NOVEMBER 2015

VOL 42 / NO 11

THOMSON REUTERS

TECHNOLOGY

40
do. Microsoft Word can save a
file in PDF format. Alternatively,
Adobe Acrobat can batch convert
Microsoft Word files to PDF files.10
If desired, Adobe Acrobat also can
be used to add watermarks to PDF
files, such as a "Draft" watermark
in the center of each page of a document, or add document security
to prevent the client from easily
editing, printing, copying, or other
unwanted interactions with the file.
If the estate planner wants to
send the documents in Microsoft
Word format, he or she should
remove undesirable metadata from
the documents first. Microsoft
Word has a tool to do this.il Note
that not all metadata is "bad." For
example, page numbers in the footer of a document are metadata that
Microsoft Word will offer to
remove but which the estate planner may want to retain.
The file
After the documents are sent to the
client for review, any questions
asked and answered, necessary
changes made, and the documents
are signed, rather than making
paper copies or conformed copies
for a physical file, consider making an electronic file. There are
many ways to do this; three alternatives are examined below. Each
of these begins with the same first
step, which is to scan and OCR the
signed documents. Once each
signed document has been scanned
and run through OCR, the first
alternative is to save each PDF file
to the firm's document management
system (which can be as simple as
folders named for each client or
as sophisticated as a dedicated legal
document management system).
The second alternative is to make
an electronic "closing book" for
the estate plan. This is simply all
of the scanned documents combined into one PDF file with bookmarks, the electronic equivalent of
ESTATE PLANNING

a tabbed closing book. To make
one, use Adobe Acrobat to combine the individual PDF files into
one bookmarked PDF file.12 The
file names of the individual PDF
files automatically become the
bookmarks in the combined file,
although the bookmarks can be
edited as desired.
The third alternative is to use a
note-taking application such as
Microsoft OneNote. Many notetaking applications can be used,
but Microsoft OneNote does a
good job of translating the paradigm of a physical file into a digital equivalent. A typical physical
file might consist of a redwell containing manila folders which in turn
contain copies of documents, letters, etc. The digital equivalent is
a notebook (redwell) containing
sections (manila folders) which in
turn contain pages (each "page"
can contain one or more documents, letters, or other files). Unlike
with a physical file, in a digital form
the user can easily search a client's
file, or all of his or her clients' files,
for particular documents, types
of documents, or keywords.
The user can copy, download,
access, or synchronize the digital
file to a laptop or tablet; and read,
search, revise, or email documents
while at a meeting, traveling, or
working from home. Note that
these options are not mutually
exclusive, and the user can do
more than one or even all three,
as appropriate.
Why bother creating an electronic file? Consider the following
scenario. An estate planner attends
a meeting with a client for whom
he or she has done estate planning
including creating revocable trusts
and an irrevocable life insurance
trust (ILIT) (and where the estate
planner has a large redwell or even
multiple redwells for that client's
files). While discussing a change to
the revocable trust, questions are

raised regarding the existing provisions for children in the ILIT,
withdrawal rights, or trustee's fees.
If the estate planner has the electronic file at hand, he or she can
search for each of those items with
keywords or find sections (either
due to the nature of the system, or
with bookmarks or other metadata) quickly and easily. He or she
can also, on the spot (hardware and
connectivity depending), email a
copy of the ILIT to the accountant,
email to the client a copy of the previously prepared Crummey (withdrawal) notices, and with a search
of his or her notes or document
management system remind the
client of the date (or dates) on
which the estate planner has sent
this information previously. No
paper at all is required and none
need be carried or lost, and no tasks
remain to be forgotten later.
The sent email also provides a
record of the communication for
later reference without extra work
on the estate planner's part. An
additional example of the value
of these electronic files is in reviewing and annotating the client's old
estate planning documents. When
finished, add the annotated PDF
files to the electronic file. Months
or years later, when the client asks
to discuss the history of various
bequests or fiduciary designations,
the estate planner can quickly find
the annotated documents and discuss the various issues in them with-

Using Adobe Acrobat XI (and likely other versions as well), select the Word files to be converted from a Windows Explorer window, right
click on them and select "Convert to PDF."
11 In Microsoft Word 2010, the tool is in the File
tab on the ribbon, under Info, Check for Issues,
then Inspect Document.
12 Using Adobe Acrobat XI (and likely other versions as well), select the PDF files to be combined from a Windows Explorer window, right
click on them and select "Combine files in
Acrobat."
13 Systems are under development to replace
passwords, such as the FIDO (Fast Identity
Online) Alliance or SQRL (Secure Quick Reliable Login), which may in the future provide
increased security.
10
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out having to re-review them. This
is also helpful in the context of business contracts, such as contracts
for the sale of goods which expire
after a fixed term and are then reexecuted with modifications.
Security and ethical
considerations
No article on technology for
lawyers would be complete without at least a brief discussion of
security issues and ethical concerns.
In an era replete with electronic
security breaches (recent breaches
include the Office of Personnel
Management, Sony Corporation,
and Target), security is an ever more
important concern. Begin by considering the "cloud" (i.e., the Internet). Cloud services and cloud storage for data are increasingly
prevalent and economical.

•

•

•

What is the cloud? The cloud is one
person's data on someone else's
computer. That someone else might
be storing data for the user (such
as Dropbox, iCloud, or Gmail),
or that someone else might be processing data for the user (such as
Evernote making images of documents searchable through OCR
or cloud-based voice recognition
services). Either way, the user needs
to consider how that third party
will store, protect, use, and disseminate the data. To make the
issue more complicated, often the
data is not actually the estate planner's own data but instead belongs
to a client.
Although a detailed discussion
of cloud security is beyond the
scope of this article, consider the
following data security questions
in evaluating or selecting a cloud
service provider:
• What security does the cloud
service have to protect against
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unauthorized access by third
parties?
Does the cloud service use a
user name and password system, or does it have two-factor
authentication (e.g., something the user knows (his or
her user name and password)
and something the user has (a
physical or virtual token generator like an RSA key fob or
a Google authenticator code))?
When data is sent to the cloud
service, is that data encrypted
in transit using transport layer
security (TLS)—formerly
secure sockets layer (SSL)?13
When the cloud service stores
data on its computer, is the
data encrypted on that computer? Password protection is not
encryption. Passwords can be
bypassed or a site or cloud
service can lose them to a
breach. If data is encrypted
using currently available
encryption algorithms, such as
AES, and if a sufficiently complex password is used, it is currently believed that no one,
perhaps not even the NSA, can
decrypt the encrypted data as a
practical matter (technically
speaking, any encrypted data
can be decrypted by "brute
force," but the time required to
do so may be many centuries
with current technology).
If the data is encrypted on the
cloud service's computer, who
holds the encryption key? If the
cloud service can process the
data or send it to the user, or if
the cloud service can recover or
reset the password for a user
who forgot it, then it is probable that the cloud service has
the key for any encrypted data
on its computers.

Ethical considerations. Ethical
issues also must be addressed when
using a cloud service. Under ABA
Model Rule 1.6(c), a lawyer must
"make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized
access to, information relating to
the representation of a client."
When evaluating a cloud service
that may store client data, consider the following:
• What do the cloud service's
terms of service provide?
• Under what conditions will the
cloud service disclose the
estate planner's (or the client's)
information?
• To whom will the cloud service disclose the information
and will the cloud service notify the user if it discloses the
information?
• How sensitive is the information to be stored in the cloud
service?
• Has the client consented to
have his, her, or its information
stored in the cloud service?
Private cloud services (where the
cloud-type product stores the data
on the user's servers, rather than
a third-party's servers), are also an
alternative to consider for data that
would not be appropriate to store
on a third-party's servers.
Given the increasing prevalence
of cloud services, their integration
with new applications, and the ability to use technology to work more
efficiently, faster, from anywhere,
and at any time, lawyers can use
these systems to enhance their efficiency and remain competitive. Care
needs to be taken when selecting the
appropriate products and services
but the benefits can be significant
and the complexity of the underlying software and hardware "magic"
should not dissuade lawyers from
taking advantage of them. ■
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